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CAUSE NO. 2024-48085

ATLANTIC WAVE HOLDINGS, LLC § IN THE DISTRICT COURT OF
and SECURE COMMUNITY, LLC, §
§
Plaintiff/Judgment-Creditor §
§
v. § HARRIS COUNTY, TEXAS
§ NG
CYBERLUX CORPORATION and § @
MARK D. SCHMIDT, Individually, § @
§ N
Defendant/Judgment Debtors. §

129TH J IAL DISTRICT
NS

DEFENDANTS’ EMERGENCY MOTION TO MODIFY. RECT, OR REFORM
ORDER APPOINTING RECEIVER TO EXCLUDE MARK’D. SCHMIDT, HIS WIFE,
AND THEIR PROPERTY FROM THE IMPOSITION'OF THE RECEIVERSHIP
PURSUANT TO THE COURT’S JANUARY 16, 2025 RULING

TO THE HONORABLE JUDGE OF SAID COURT: <)

NOW COME Defendants Cyberlux C §0n (“Cyberlux) and Mark D. Schmidt,
Individually (collectively “Defendants’) an@ this Emergency Motion to Modify, Correct, or
Reform May 22, 2025 Order AppointingReceiver (“Receivership Order” or “Order”) to Exclude
Mark D. Schmidt, His Wife, and Tl;l@roperty (collectively “Schmidt”) from the imposition of
the Order, pursuant to the Court@anuary 16, 2025 ruling, and would respectfully show the Court
the following: @

O

A. Lega@mrities Supporting Motion to Modify, Correct, or Reform

The Cougt @ authority to grant a Motion to Modify, Correct, or Reform the Order
Appointing R@ er. See TEX. R. C1v. P. 329b(g) (“Each such motion shall be in writing and
signed b@ party or his attorney and shall specify the respects in which the judgment should be
modified, corrected, or reformed.”). Here, the written order does not comport with the Court’s

ruling, as the parties agreed—and the Court ordered—that no receivership relief was to be rendered

against Schmidt. See Cook v. Cook, 888 S.W.2d 130, 131 (Tex. App. 1994) (“If the written order
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does not comport with the judgment rendered, the parties are entitled to have the order reformed
to accurately reflect the action taken by the trial court. See TEX. R. C1v. P. 329b(g).”); See also
Burrows v. Burrows, 1998 WL 35277038, at *3 (Tex. App.—Corpus Christi 1998, writ denied)
(A judge’s intent to sign the decree in the future goes to its entry and not to its ren%)n. See S &
A Restaurant Corp. v. Leal, 892 S.W.2d 855, 858 (Tex. 1995) (“words used b\éﬂ}@rial court must
clearly indicate the intent to render judgment at the time the words are expégs d”).).

Failing to amend or modify the written order would constltute%m because no evidence
was adduced to support receivership relief against Schmidt, an@ecause Plaintiffs expressly
withdrew their Application as to Schmidt during the January @%%025 hearing and—immediately
after—the Court orally ruled that Schmidt would not b@s@%@ct to its forthcoming order. Simply
put, the written Order must be corrected because it @:Lts relief on an issue about which the Court
received no evidence and was abandoned by Plazé% s. Additionally, there are several grammatical
phrasing errors in the Order that make the@ granted vague and ambiguous.

B. The May 22, 2025, Receiver 1%) Order Mistakenly Imposed The Receivership and
Turnover on Defendang\ D. Schmidt, His Wife, and Their Property

During the hearing o intiffs’ Application for Turnover and Receivership (the
“Hearing”), Plaintiffs reque@relief against Cyberlux, but withdrew their claims against Schmidt
and conceded they pro@ no evidence against Schmidt. Accordingly, this Court ruled from the
bench that tumoge@ receivership relief would be granted against Cyberlux, but not Schmidt.
Notwithstandi@ \at ruling and Plaintiffs’ withdrawal of those claims, on April 1, 2025, counsel
for Plain@ submitted a proposed Order Appointing Receiver that included turnover and

receivership relief against Schmidt. Defendants promptly objected to inclusion of Schmidt in the

proposed order, stating in part:
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“Plaintiffs’ Proposed Order greatly exceeds what is shown in the record and statutory
authority. It defines ‘Judgment Debtors’ as the Defendants and then purports to appoint a
receiver as to ‘Debtor,” which is not defined, making the Proposed Order impermissibly
ambiguous on its face, especially because this Court expressly declined to appoint a
receiver as to Defendant Mark Schmidt.”

(Cyberlux’s Counsel’s letter of April 5, 2025, attached as Exhibit 1). %

Notwithstanding these objections, Plaintiffs’ representations that they @@t an order only
against the company, and the Court’s clear direction to exclude Schmidt gr(@.:l;l/aintiffs’ proposed
order, Plaintiffs submitted an order that included Schmidt. The @% inadvertently signed
Plaintiffs’ proposed order on May 22, 2025, and that order is contra@o the Court’s specific ruling
at the hearing of January 16, 2025. @@

Dialogue between the Court and Plaintiffs’ co<7 during the Hearing expressly shows
that Plaintiffs withdrew their request for a tumove@xdoer against Schmidt—and that the Court

expressly excluded Schmidt from receivershi;@%%nd that Plaintiffs presented no evidence that

would support such relief against Schmid@

apply to just so we don’t hay issue on its face. In terms of -- she did raise a point

“THE COURT: So we talked %@é@ bit about what specifically the turnover needs to
regarding Mr. Schmidt. W@n ’t have anything on Mr. Schmidt; is that right?

MR. VARGO [Counsel for Plaintiffs]: The turnover is just against the company. It’s not
against Mr. Schmid@

O
THE COURT'\ . So he’s going to be removed?
MR, VAg@@YeS.
N

THE RT: So they’re only seeking a turnover regarding the company. So in the

a@d order he’ll be removed.”

(Reporter’s Record, January 16, 2025, p. 127, In. 3-16, Exhibit 2 (emphasis added)).!

! See also Exhibit 3, Declaration of A. Pennetti, attesting to record attached as Exhibit 2.
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Accordingly, Defendants respectfully request that the Court grant Defendants® Motion to
Modity, Correct, or Reform the Order Appointing Receiver. Defendants respectfully show the
Court that without this modification and correction, Schmidt would remain subject to the
restriction and obligations of the Order Appointing Receiver and Mr. Schmidt’s %erty, which

he shares with his spouse, would remain in jeopardy, resulting in irreparable ha@@ﬁth no adequate
)
remedy by appeal. @
Q)

<,

S

Defendants suggest the Court correct the Order Appoint&n@ecelver by signing an

amendment that states in substance: s

@f@

“It is Ordered that any and all references to ‘Debtr ‘Debtors’ in the Order
Appointing Receiver signed on May 22, 20 shall be construed and
understood to refer only to Defendant Cyberlux’¢orporation and not to Mark D.
Schmidt, individually, and that this Order. expressly declines to impose a
receiver or a turnover order as to Mark @mldt 7

Further, Exhibit A to the Order sets for@&umerous disclosure requirements. Exhibit A to
the Order requires production of records Q&§fendant” without identifying whether that applies
to Cyberlux, Schmidt, or both. Many, paragraphs of the 43 paragraphs in Exhibit A imply
information must be supplied a:@@ocuments must be produced whether held by a “defendant”
a spouse, family member, orqﬁgrsons who have any “co” or joint interest. The language of the
categories of documen@@ forth in Exhibit A indicate that documents from Schmidt might be
required to be dlsck@ These include the following:

1. %\Deﬁm‘uon in 9 2, p. of the Order provides: “Defendant(s)” or “Judgment
@btor(s)” collectively and individually refers to the following Debtors:

@ referring to Cyberlux and “Mark D. Schmidt (individually)). This section refers
to “Debtors.”

2. Other provisions refer to “Debtor” which makes it unclear whether Cyberlux and
Schmidt are both referred to when that term is used. See 7, p. 3.

3. 9 8, p. 4 refers to “Debtors” and their leviable property.
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4. 9 10, p. 4 says Receiver “will have a judicial lien on all non-exempt assets of
Debtor and on all non-exempt community assets of the Debtor [].”

5. 9 14, p. 5 refers to the Court’s jurisdiction over “Debtor’s” assets and states
“[t]he Receivership owns all non-exempt assets of all Debtors [].”

6. 9 15, p. 5 states “the Court Appoints Robert W. Berleth as Receiver gver each
Debtor’s non-exempt assets [].” %

@
7. 9 18, p. 6 refers to “Peace Officers Responsibilities” accompa@g as Receiver”

in locating “Debtor’s assets or records [].” S
8. 9 19, p. 6 states “Receiver, no Debtor, is the party entitl possession, sell,

liquidate, and otherwise deal with Debtor’s non-exoperty [1.”

9. 919, p. 6 a, b, and c states third parties are to tu er “Debtor’s property and
records,” and notify Receiver of existence of * or’s property.”

@

10. 920, p. 7 a, states “Each Debtor” is ordered@rn over “items described in
Exhibit A.” N
Q

11. 920, p.7b, states “No Debtor” may e@pose of non-exempt assets without

Receiver’s consent. o %
N

12. 920, p. 7 c, states “Debtor” isclose to Receiver all assest of each
“Debtor.” may dispose of Qo& empt assets without Receiver’s consent.

13. 920, p.7h, states if “D @” objects to “Receiver’s demands” “Debtor” must
comply and “Debtogs’y seek protection from the Court.
N

14. 922, p. 8 states | iver” takes any interest of “the Debtor” and controls such
interest in any entity.

15.  925,p. 10 s “Receiver may take possession of Debtor’s non-exempt
property({].7 See also, § 25, p. 10 q, 1, s, and t.

16.  §26,p011, states “Receiver may take all actions” to access assets owned by
“ ebtor.”

17. @27, p. 12, says “Receiver may disable or remove non-exempt property [of] a

@ ebtor [].”
18.

9 28, p. 12, states “Receiver may assume Debtor’s property is not exempt” and
take custody of that property.

19. 929, p. 12, says as to “Personal Property Rights of Judgment Debtor,” “Receiver
must comply with” Tex. R. Siv. P. 679b.
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20. 930, p. 12, provides Receiver must provide “Judgment Debtor” notice of
disbursal of funds or sale of property and “Judgment Debtor” may assert an
exemption.

21. 931, p. 13, says “disputes as to whether an asset” is property of ““a Debtor” will
be settled by the Court.

22. 934, p. 13, authorizes “Receiver [to] redirect, read, and copy Debt%mail [1.”

23. 936, p. 13 authorizes “Receiver [to] obtain credit reports [and@ike]” on the
“Debtors.” %

O

24. 936, p. 14 authorizes “Receiver [to] order utilities [and t@’ike} to turn over
information [about] Debtor’s whereabouts or non-exa@ assets [].”

25. 937, p. 15 authorizes “Receiver [to] require the a‘@@mce of third parties”
respecting “Debtor’s assets.” &)

@

26. 939, p. 15 authorizes “Receiver [to] endors&@l cash check and negotiable
instruments payable to Debtor [].” @
@

27. 941, p. 16 authorizes “Receiver [to] @@iect all unclaimed funds belonging to

Debtor [].” o&\\%

28. 944, p. 16 provides “Recei@th a specific method of service on Debtor.

29. 945, p. 16 provides “Recé@r may obtain Debtor’s [] drivers license records

[1- @

30. 946, p. 17 provid Q@btor” may not serve discovery upon “Receiver.”

31.  949,p. 17 provi@for the method of notice to “Debtor” by the receiver of
intended sale grabandonment of property.

32. 952, p. ovides “Receiver does not have to defend or prosecute any
litigati% regarding the Debtor [].”

O
See Ordetat Exhibit A.
A ed above, Plaintiffs adduced zero evidence that the requirements of the Texas
Turnover Statute were met with respect to Schmidt. During the hearing, Plaintiffs conceded that
they adduced no such evidence and, further, that they did not seek turnover of or appointment of a

receiver over, Schmidt’s assets. Ex. A, p. 127, In. 3-16. The Court further indicated that Schmidt
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would be removed from the Order. It appears that inadvertently did not occur. /d. Therefore, the
Order must be corrected to comport with the Court’s January 16, 2025 ruling.

C. The Impact of the Order’s Inadvertent Inclusion of Schmidt

Because the Order currently permits the Receiver to take custody of the ass%of Schmidt,
the Receiver is currently acting to obtain custody of Schmidt’s assets. On Jun&@%OZS, Charles
Schwab & Co., Inc. (“Schwab”) provided notice to Schmidt that Schmidt;s @g})ﬁnts with Schwab,
which may encompass his personal brokerage, securities, and rg@ accounts, have been

NS
restricted.> Thus, even though Atlantic Wave conceded it produce@) evidence of turnover with
respect to Schmidt, the parties agreed—and the Court ordered-=that Schmidt would not be subject
to the Turnover Order, the Turnover Order has caused %@b to restrict Schmidt’s accounts. The
Turnover Order must be modified or corrected to rel@e Schmidt.
D. C:%I%usion
Wherefore, premises considered, D @ns respectfully request the Court grant the relief

requested above and all other relief to wh@l Defendants are entitled.

@%‘[ure on following page)

%©
o
o

2 A copy of the Schwab notice is attached as Exhibit 4.
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Respectfully submitted,

/s/ Alexander J. Pennetti
Douglas S. Lang %
State Bar No. 11895500 2
Alexander J. Pennetti @
State Bar No. 241 102@\9

R

THOMPSON C RN LLP

2100 Ross Av, . Suite 3200

Dallas, Texas 01

Tel Phone: ) 629-7100

Fax: (97 9-7171

dlang mpsoncoburn.com

ap i(@thompsoncoburn.com

L
rneys for Defendants Cyberlux

0§ orporation and Mark D. Schmidt

N

§@
%
©

©@

CERTIFICATE OF CONFERENCE

On June 2, 2025, the l%ﬁrsigned advised Mr. Berleth, the Receiver appointed by this
Court, and Mr. Walton, cou@ or Plaintiffs, of its intent to file this Motion. The undersigned

did not receive a respon@.)@
)

N /s/ Alexander J. Pennetti
IS0 -
Alexander J. Pennetti
§0\

o

CERTIFICATE OF SERVICE

I certify that a true and correct copy of the foregoing instrument was served on all
counsel pursuant to the Texas Rules of Civil Procedure on June 3, 2025.

/s/ Alexander J. Pennetti
Alexander J. Pennetti
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Automated Certificate of eService

This automated certificate of service was created by the efiling system.
The filer served this document via email generated by the efiling system
on the date and to the persons listed below. The rules governing
certificates of service have not changed. Filers must still provide a
certificate of service that complies with all applicable rules.

Linda Carranza on behalf of Alex Pennetti
Bar No. 24110208
Icarranza@thompsoncoburn.com
Envelope ID: 101577441
Filing Code Description: Motion to Modify
Filing Description: Defendants' Emergency Motion to Correct, mgc the

G
ey

Order Appointing Receiver \@
Status as of 6/4/2025 10:08 AM CST N
&
Case Contacts Q
&P

Name BarNumber [ Email ) | TimestampSubmitted | Status
David A.Walton dwalton@bellnunnally.com KQN 6/3/2025 4:56:37 PM SENT
LaDonna Arey LArey@beIInunnaIIy.com@/ 6/3/2025 4:56:37 PM SENT
Sandra Meiners smeiners@thompi@urn.com 6/3/2025 4:56:37 PM SENT
Travis Vargo tvargo@vargola\%@com 6/3/2025 4:56:37 PM SENT
Roxanna Lock rIock@thom@gbum.com 6/3/2025 4:56:37 PM SENT
Shawn Grady shawn@gé@\jcollectionlaw.com 6/3/2025 4:56:37 PM SENT
Shawn Grady shawn@'adycollecnonlaw com 6/3/2025 4:56:37 PM SENT
Jeff Brown @thompsoncobum .com 6/3/2025 4:56:37 PM | SENT
Bernadette Martin ‘f@ﬁhadette@gradycollectlonlaw com 6/3/2025 4:56:37 PM SENT
Records Department ©452ecords@beIInunnaIIy.com 6/3/2025 4:56:37 PM SENT
Hannah Petrea @5\) hpetrea@bellnunnally.com 6/3/2025 4:56:37 PM SENT
Michael Poynter @%\ mpoynter@vargolawfirm.com 6/3/2025 4:56:37 PM SENT
Laurie DeBardeleben @ Idebardeleben@thompsoncoburn.com | 6/3/2025 4:56:37 PM SENT
Micah Jackson A mjackson@berlethlaw.com 6/3/2025 4:56:37 PM SENT
Sheli Davis \Q sdavis@berlethlaw.com 6/3/2025 4:56:37 PM SENT
Lena Brasher Ibrasher@thompsoncoburn.com 6/3/2025 4:56:37 PM SENT
Frankie Huff fhuff@thompsoncoburn.com 6/3/2025 4:56:37 PM SENT
Tristian Harris tharris@berlethlaw.com 6/3/2025 4:56:37 PM SENT
Corinne Martin cmartin@berlethlaw.com 6/3/2025 4:56:37 PM SENT
Hannah Fischer hfischer@thompsoncoburn.com 6/3/2025 4:56:37 PM SENT
Greg Nieman gnieman@bellnunnally.com 6/3/2025 4:56:37 PM SENT
Jemisha Gandhi jgandhi@bellnunnally.com 6/3/2025 4:56:37 PM SENT
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