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CYBERLUX CORPORATION AND MARK D. SCH@)T’S REPLY IN
SUPPORT OF EMERGENCY MOTION TO STAY OROTHERWISE SUSPEND
ORDER APPOINTING RECEIVER

CYBERLUX CORPORATION and
MARK D. SCHMIDT, Individually,

L L L LI L L L L L S L S

Defendant/Judgment Debtors.

Cyberlux Corporation and Mark D. Schmid@nergency Motion to Stay and
Emergency Motion to Correct the Order Appoin@eceiver (“Turnover Order”) should
be granted. Court Appointed Receiver Rob Y %rleth’s unfounded request for sanctions
against counsel for Judgment Debtors @%ﬂer, “Cyberlux”) must be denied.

1. On June 10, 2025, Legalist @V III, LP (“Legalist”) transmitted payment of
$3,083,639.75 to the Rgcé@r, via wire transfer.

N
The Receiver provid@s wiring instructions for the first time shortly before 12
p.m. on June 9, 2025.! C@ne 10, 2025, Legalist’s counsel transmitted a wire transfer of

O
$3,083,639.75 to t@eceiver. This is the exact amount depicted by the Receiver’s

N

calculation, pro&d on June 9, 2025.2 A partially redacted copy of the wire confirmation

QO

N
is attached@xhibit A. This alone illustrates that Cyberlux’s Motion to Stay should be

grant@Q

! These had not been provided before, contrary to the Receiver’s representations. And, as
depicted below, the Receiver’s wiring instructions are not on his law firm website.

2 The Receiver’s Judgment Calculation is attached as Exhibit B.
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The payment of $3,083,639.75 is an overpayment because no credits or offsets have
been applied. Cyberlux has made numerous payments on the parties’ underlying settlement
agreement. Even Atlantic Wave, in its May 15, 2025 letter correspondence to the Court,
acknowledged that credits and offsets should be applied. Despite being informed, about his
error, the Receiver continues to use the total judgment amount, and it appe@j&@e Receiver
has taken no action to investigate what credits are appropriate. Althgu@;ﬁjnds sufficient
for the Receiver’s fee have been paid, Cyberlux reserves the §§t to challenge the

S

Receiver’s fee, which must be determined by the Court a the Receiver submits

9

documentation of his fees and expenses. @

S

2. Berleth, along with every employee of Be e&& Associates, PLLC, received
notice of the June 9 hearing. 9

The Receiver claims in his response tt@berlux’s counsel failed to provide notice

of the June 9 hearing. This claim is fact@ncorrect.

In addition to principal Rob@%Berleth, Berleth & Associates, PLLC lists one
additional attorney (Tristian H@g@@Tean Bar No. 24134449) and three paralegals (Micah
Jackson, Sheli Davis, and (@me Martin) as employees. On Friday, June 6, 2025, upon
filing of Cyberlux’s N@n to Stay and filing of the Notice of the Court’s June 9, 2025
hearing, Harris, J/a&g{?n, Davis, and Martin were notified of the filing of the Motion to

N
Stay and thz%@e of Hearing through the Court’s electronic filing system.?

I diately after filing, the undersigned e-mailed a courtesy copy of the Notice of
Hearing, along with the Motion to Stay and Cyberlux’s Motion to Correct, to Berleth.*

Counsel for Atlantic Wave was copied on that e-mail.

3 See EFileTexas.gov Notifications of Service, attached as Exhibits C-D.
4 See E-mail correspondence to R. Berleth and D. Walton, attached as Exhibit E.
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Further, in a misreading of the Court’s Turnover Order, Berleth seems to suggest
that Cyberlux cannot seek protection from the Receivership order through motion practice.
In doing so, Berleth claims that Cyberlux should be sanctioned simply for requesting relief

from this Court. &%
@

Entertaining Berleth’s unsupported request would effectively de@yberlux any
meaningful due process. Moreover, the request directly contradicts {g@raph 21(h) of the
Turnover Order, which permits Cyberlux to seek the Court’s pm@%}n so long as Cyberlux
attempts to resolve the issues and gives the Receiver notice oﬁaring.5 Cyberlux’s counsel
had telephonic conversations and exchanged written &@spondence with the Receiver
regarding these issues. Cyberlux also filed writte@ ections with the Court, as required
by the Turnover Order. These objections con\s@%, among other things, the scope of the

N
Receiver’s actions. §@

After these discussions and tégﬁling of Cyberlux’s objections, Cyberlux—with
Legalist—tendered payment terceiver during a June 5, 2025 telephone conference.
At the end of that call, the R@Ver said he would provide wiring instructions for Cyberlux

to make payment. He th@@ter refused to accept payment.

The Rece}a&@gppears to seek sanctions for a mistaken statement the undersigned
made durin%é}fring on October 28, 2024. The undersigned believes that mistake was
corrected by)counsel for Atlantic Wave during the very same hearing. In any event, the
under&ed acknowledges that his understanding of the Virginia litigation was incorrect.

The undersigned’s quoted statements during the hearing were not made to deliberately

5 Paragraph 24 even allows Cyberlux to sue the Receiver.
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mislead the Court or the parties. It was a mistake that was corrected by other counsel

during the same hearing.

Nevertheless, the Receiver cannot obtain sanctions for activity that preceded his
appointment. Indeed, he cites no authority for this concept. The statements cod&lot have
affected the Receiver’s work in any way because he was not appointed u@lmost seven
months after the fact. The Court should reject this effort to dig%g@ from the issues

@

presented by the present motion. @

In short, Cyberlux did everything it could short of ng this Court intervene to

resolve these issues. Since Cyberlux complied with par@h 21(h) of the Turnover Order,

sanctions are not warranted. @
3. Berleth falsely represented to the that his wiring instructions were sent
to Cyberlux and that they were vailable on his website.

In an attempt to refute the faéhe refused to provide wiring instructions so that
Cyberlux could satisfy the judgrpgﬁ}erleth stated that he had not only provided his wiring

N
instructions, but that they w@%sted on his website. Both claims are inaccurate.

The Court heard@@ the undersigned and counsel from Legalist that they had not
been sent wiring i @ctions. Further, a cursory review of the “Wire Transfer Protocols”

N D
on Berleth &f@%@ciates, PLLC’s website include:
N

o



To all:

For all settlement payments in excess of $100,000, we REQUIRE electronic

transfer by wire directly into or from our account, for both security and
efficiency. Please ensure payment is addressed to BERLETH & ASSO&I‘ES,

not the name of the client or case. @
To wire to the IOLTA account use the following information: ., \é}

N
Account Holder: BERLETH & ASSOCIATES 0@9

Frost Bank Account Number: (Contact Berleth & ASSO%%S)

Routing Number: (Contact Berleth & Associates) f(\@

Remarks: Cause number and debtor’s name Q§
<)

Berleth & Associates requires all incoming @outgoing transfers to follow these

S

N

Wire Transfer Protocol steps:

See https://www.berlethlaw.com/wirir-protocol/.

4. Berleth’s response failg ddress the merits of Cyberlux’s Motion to Stay

Cyberlux’s Motion to S \d out Berleth’s recent acts, which very clearly exceed the
authority of a post-judg@t receiver appointed under section 31.002. First, Berleth is
attempting to recov@$25 million receivable payment from HII, upon which Cyberlux is
awaiting paygpi@g his is more than $20 million in excess of the judgment.

Regardi \the judgment amounts, on June 5, 2025, Berleth informed Cyberlux and
Legalﬁ@%‘[ ~$2.975 million was outstanding on the judgment. Berleth stated this despite
being repeatedly informed by Cyberlux’s counsel that he had completely failed to account

for credits and offsets (i.e., prior payments made by Cyberlux to Judgment Creditors,

pursuant to their settlement agreement). At the June 9, 2025 hearing, Berleth represented



https://www.berlethlaw.com/wiring-protocol/

to the Court that $3.083 million was owed on the judgment. Berleth did not explain how
the judgment amount increased over $115k in 3 days (and over a weekend, no less).
Additionally, Berleth’s response does not dispute that he has undertaken efforts to sell
Cyberlux’s subsidiary, even after Cyberlux and Legalist tendered payment to }%

SN

Instead of disputing the merits of the motion, Berleth’s response en@misses the
)
mark by arguing that Cyberlux is still challenging enforcement of the @gment That too

is incorrect. Cyberlux’s motion asserts that the Receiver is re@mg payment of the
judgment and greatly exceeding his authority. @©
The Receiver own representations demonstrate that h¢/is exceeding his authority — at

the June 9, 2025 hearing, the Receiver attested to @uﬂ his efforts to contact various

creditors that (1) are not parties to this action; an@&?) are not even judgment creditors in

<

any jurisdiction. If nothing else, the Rece@% admissions, standing alone, are grounds

to grant Cyberlux’s Motion to Stay. §§

5. The Court should not aw Berleth any attorneys’ fees, as Berleth’s refusal
to accept payment z%g@ tempts to exceed his authority necessitated the

motions.

As described in Crlux’s Motion to Stay, even after funds sufficient to satisfy the
judgment were ten@%@ to the Receiver, the Receiver refused payment. After the funds
were tendered,o@eth continued his efforts to solicit bids for the sale of Cyberlux’s
subsidiary. : %h also continued his efforts to “coordinate” with HII, i.e., to persuade HII
to pay. million receivable to Berleth, rather than to Cyberlux. These sorts of tactics
are improper. In fact, even while this matter was pending, the Fifth Circuit held that Berleth

had exceeded his authority as Court-appointed receiver. Matter of Preferred Ready-Mix,

L.L.C.,No. 24-20158, 2024 WL 5252498, at *1 (5th Cir. Dec. 31, 2024). Berleth lost that



appeal, which arose after the Southern District of Texas concluded that he had “effectively
held the major assets of the debtor hostage.” If Berleth is willing to withhold tools and
dump trucks (which he apparently did in Preferred Ready-Mix), there should be grave

concerns that he will be tempted to withhold cash paid into his account. %
S

@
CONCLUSION @)

BN
Cyberlux asks that the Court stay or suspend enforcement &@@ Turnover Order
until the Court may make necessary corrections to the Tumove@r, review and approve

the Receiver’s compensation, and take other necessary act@ to discharge the Receiver

and enter a Satisfaction of Judgment. Cyberlux prays@all further relief to which it is

entitled. @
&
S

\ @spectfully submitted,

/s/  Alexander J. Pennetti

@) Douglas S. Lang
@ State Bar No. 11895500
§%\@2 Alexander J. Pennetti
State Bar No. 24110208

QN THOMPSON COBURN LLP
Q 2100 Ross Avenue, Suite 3200

Q)© Dallas, Texas 75201
AN Tel Phone: (972) 629-7100
O

o 40 Fax: (972) 629-7171
0\@2 dlang@thompsoncoburn.com
% apennetti@thompsoncoburn.com

§ Attorneys for Defendants Cyberlux
Corporation and Mark D. Schmidt
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